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CHAPTER 1: INTRODUCTION
Why Are We Doing This?
1.01 The Government Consultation Document on the Methods for
Selecting the Chief Executive (CE) in 2017 and for Forming the
Legislative Council (LegCo) in 2016 (the Government Document),
published on 4th December 2013, fails to state the fundamental legal
basis for universal suffrage and omits key information provided in
previous consultation documents on constitutional reform1.
1.02 The Government is not sincere when it says that it “...is yet to have
any position regarding the methods for selecting the CE in 2017
and forming the LegCo in 2016.” It is clear - both from what the
Government Document says and does not say - that parameters for
the implementation of universal suffrage for the election of the CE
in 2017 have already been drawn up and are heavily influenced by
the Central Authorities in Beijing.
1.03 The Civic Party and Hong Kong 2020 have joined forces to publish
this alternative consultation document: ‘Finding the Right Path to
Universal Suffrage’, because we want to send a very clear message
to the Government that we will not be fobbed off with another halfbaked consultation exercise that ignores fundamental principles and
fails to address key issues.

Why Do We Want Genuine Universal Suffrage?
1.04 Because the current system does not work.
(i)

1

The Chief Executive and Legislative Council members are
not elected according to the principles of universal and equal
suffrage.

See Annex 1 for comparison between the July 2007 Green Paper and the 2013
Government Document.
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(ii)

Governance is increasingly difficult if not impossible when
the Government lacks a genuine mandate to govern2.

(iii)

Privileged groups with vested interests are given more voting
powers than the general public.

(iv)

Society is becoming increasingly polarised with unequal
political representation.

1.05 Because it is part of our civil right to nominate candidates, to vote
and to run in elections and take part in public affairs. These rights
must comply with the international standards that define genuine
universal suffrage3.
1.06 Because this is the promise to us under the Basic Law4.

Why Does It Concern You?
1.07 Because Hong Kong is our home and we deserve better. We
deserve a government that is competent, accountable and responsive to
public needs and aspirations; a government that formulates policies
that are just and fair to all sectors of society and not manipulated by
small privileged elites and vested interests.
1.08 Because we cherish our rights and freedoms under ‘One
Country, Two Systems’; we cherish in particular our right to live in
a free society governed according to the rule of law. We see our core
values being undermined day by day and feel increasingly powerless
to prevent further erosion of our way of life.

2

3
4

In a Cable interview on 7th December 2013, the Chief Secretary for Administration
Carrie Lam admitted that in the year and half of the new administration, the lack of
mandate has made governance difficult. If there is no universal suffrage in 2017, she
feared that there would be even greater problems with governance. http://cablev.i-cable.
com/video/?id=178164
See Chapter 2 para 2.02
Articles 45 and 68 of the Basic Law.
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1.09 Because unless we speak up now to insist on real choice when we
elect our future CE and LegCo members, we will never have a system
that guarantees the free expression of the will of the electors.

What Can You Do?
1.10 In this alternative consultation document we set out plainly the
principles which should govern the implementation of full universal
suffrage, not just for the election of the CE in 2017, but also for the
election of all members of LegCo not later than 2020. We ask the
real questions that the Government Document should have asked
but has dodged; we set out the pros and cons of different options and
we highlight those issues on which the public must speak out and
make clear its views.
1.11

Please study this document and send in your views to the
Government on the key issues we identify. It is up to you to fight for
the right to choose who will be the CE, and who will join LegCo. Be
aware, be informed and act now!
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CHAPTER 2: METHOD FOR SELECTING THE CE IN 2017
Issues to be Considered
2.01 The Government Document identifies the following key issues in
discussing the method for selecting the CE in 2017:
(i)

Size and composition of the Nominating Committee;

(ii)

Electorate base of the Nominating Committee;

(iii)

Method for forming the Nominating Committee;

(iv)

Procedures for the Nominating Committee to nominate CE
candidates;

(v)

Voting arrangements for electing the CE by universal suffrage;

(vi)

Procedures for appointing the CE and the linkage with local
legislation;

(vii)

Political affiliation of the CE.

2.02 However, in discussing these issues, the Government Document fails
to place them in the context of the legal principles that underpin the
definition of universal suffrage. These are: Articles 25, 26 and 39 of
the Basic Law, Article 25 of the International Covenant on Civil and
Political Rights (ICCPR) and Article 21 of the Hong Kong Bill of
Rights (HKBOR) which state that:
(i)

All Hong Kong residents shall be equal before the law (Article
25 of the Basic Law);

(ii)

Every permanent resident shall have the right to vote and the
right to stand for election in accordance with law (Article 26
of the Basic Law);

(iii)

Every permanent resident shall have the right without
unreasonable restrictions to vote and to be elected at
genuine periodic elections which shall be by universal and
equal suffrage guaranteeing the free expression of the will
4

of electors (Article 25(b) of the ICCPR applied to Hong Kong
by Article 39 of the Basic Law and Article 21 of the HKBOR).
2.03 These rights are adopted from the international standards enshrined
in Article 25 of the ICCPR which has been incorporated into Hong
Kong domestic law by Article 21 of the HKBOR. When interpreting
these general principles a narrow, technical approach should be
avoided5.
2.04 While there were earlier reservations on Article 25 of ICCPR and
Article 21 of the HKBOR, prior to the implementation of elections
to LegCo, now that we have an elected legislature, these reservations
are no longer applicable6.

Size and Composition of the Nominating Committee (NC)
2.05 The Basic Law is silent on the size and composition of the
Nominating Committee7 (NC) save that it should be ‘broadly
5

In Ng Ka Ling v Director of Immigration (1999) 2 HKCFAR 4, the Court of Final
Appeal laid down the following approach to interpretation of the Basic Law: ‘The Basic
Law is an entrenched constitutional instrument to implement the unique principle
of “one country, two systems”. As is usual for constitutional instruments, it uses
ample and general language. It is a living instrument intended to meet changing
needs and circumstances. It is generally accepted that in the interpretation of a
constitution such as the Basic Law a purposive approachis to be applied. The adoption
of a purposive approach is necessary because a constitution states general principles and
expresses purposes without condescending to particularity and definition of terms….
As to the language of its text, the courts must avoid a literal, technical, narrow or
rigid approach. They must consider the context. The context of a particular provision
is to be found in the Basic Law itself as well as relevant extrinsic materials
including the Joint Declaration. Assistance can also be gained from any traditions
and usages that may have given meaning to the language used.’ (emphasis added)

6

In Lee Miu Ling v Attorney General (No 2) (1995) 5 HKPLR 181, the Court held that
section 13 of the Hong Kong Bill of Rights Ordinance (which incorporates the reservation
to Article 25(b) of ICCPR) had become a “dead letter” since the Letters Patent required the
establishment of an elected LegCo. The United Nations Human Rights
Committee has also made clear in its Concluding Observations (CCPR/C/HKG/CO/2,
21st April 2006) that “once an elected Legislative Council is established,
its election must conform to article 25 of [ICCPR]”.

7

Article 45 of the Basic Law provides for the ultimate aim of “the selection of the Chief
Executive by universal suffrage upon nomination by a broadly representative nominating
committee in accordance with democratic procedures”; the Decision of the NPCSC in
2007 provides that the nominating committee may be formed with reference to the current
provisions regarding the Election Committee in Annex I to the Hong Kong Basic Law.
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representative’.
The Government Document argues that the
reference to ‘broadly representative’ for the NC should have the same
meaning as for the CE Election Committee (EC).
The truth is that, if the composition of the NC is to be modeled
on the existing EC, it will not be broadly representative because:
(i)

The existing four sectors of the EC enable certain
sections of the population to exercise a disproportionate
influence on the outcome of voting (e.g. the Agriculture
and Fisheries sub-sector, with only 158 corporate voters,
is allocated 60 seats and is one of the sub-sectors with the
largest representation in the 1,200 member EC);

(ii)

Some sectors (e.g. housewives, retirees, students and nonChinese minorities) are not represented at all.

Electorate Base of the Nominating Committee
2.06 The Government Document suggests that the electorate base of the
NC should follow that of the existing EC.
The current electoral base of the EC is equivalent to only
7% of the general electorate and includes a large number of
‘corporate’ votes controlled by companies.
In practice,
this means that individuals with a controlling share in
multiple companies and their subsidiaries have multiple votes,
including in different constituencies, and so exercise a disproportionate influence on the election process8. It is essential that the
8

Ming Pao 2011-12-07 A2. Ming Pao reviewed the electoral roll for Commercial (First)
in 2011 and discovered that the Cheung Kong Group has some 20 subsidiaries,
the Hutchison Whampoa Group also has 19 votes, implying that Li Ka Shing controls
39 votes in the Commercial (First) Sector. Other real estate developers such
as Sun Hung Kei Properties has 29 votes, The Wharf (Holdings) Limited and
Wheelock and Company Limited have 27 votes and New World Development
Company Limited 17 votes. Many organisations without direct connection to
the commercial sector are also voters in this sector, including Hong Kong
Institute of Certified Public Accountants, The School of Professional and
Continuing Education, Savantas Policy Institute, Queensland Government office, and even
California Red which is no longer in operation.
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electorate base be expanded and that all corporate votes are
replaced by single, individual votes.

Method for Forming the Nominating Committee
2.07 The Government Document invites views on arrangements for
forming the NC given that the EC currently consists of members
who are elected, nominated and appointed ex-officio.
The most important point is that the vast majority of members
of the NC should be elected by broad based and genuinely
representative constituencies.

Procedures for the Nominating Committee to Nominate CE
Candidates
2.08 The Government Document asserts that: “Any proposal which bypasses the nomination procedures of the NC, or undermines the
substantive power of the NC to nominate candidates, might be
considered not conforming with Article 45 of the Basic Law.” It
also implies strongly that, when Article 45 refers to ‘democratic
procedures’ it means that the NC must adopt a form of
‘organisational’ or ‘collective’ nomination, as opposed to the current
system whereby 1/8 of individual EC members may jointly nominate
a CE candidate.
The Document also seeks views on the number of candidates the NC
should nominate.
The truth is that the Basic Law does not mention
‘organisational’ or ‘collective nomination’. If the Government
wishes to introduce this concept as a basis for consultation
it must explain clearly what is meant and how such a system
would operate, so that the public can express views in an
informed manner.

7

We fear that what is envisaged is something similar to the
current system used for electing ‘en bloc’ Hong Kong deputies
to the National People’s Congress (NPC). Under this system,
even though between 55%-61% of the general electorate has
consistently voted for democratic candidates in past LegCo
elections, not a single democratically affiliated candidate has
been elected to the NPC in any of the four rounds of election
that have been held since the return of sovereignty in 1997.
The most crucial point is that the nomination procedures
adopted by the NC must be open, transparent and inclusive;
they must not impose unreasonable restrictions on the
ability of any permanent resident to be nominated, nor be used
as a means to screen out certain candidates because of their
political affiliation. Otherwise this will be in contravention of
the general principles outlined in section 2.02.
So far a number of nomination options have been put forward
by academics and civil society groups, all of which merit serious
consideration. These include:
(i)

nomination by a specified proportion of NC members (the
current EC system);

(ii)

nomination by political organisations that have received
a specified number of votes in the immediately preceding
LegCo election;

(iii)

civil nomination by a specified number of registered
voters.

It is our view that all of the above options, including civil
nomination, are consistent with the Basic Law stipulation that
the NC must carry out its work “in accordance with democratic
procedures”. We also note that, according to a survey conducted
by the Public Opinion Programme of the University of Hong
Kong in November 2013, 66% of those polled supported civil
nomination. This shows there is strong public demand for
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this method of nomination to be accommodated in the NC’s
procedures. The Basic Law provides no justification for ruling
out any specific mode of nomination that the NC may wish
to adopt. Accordingly, the focus should be on developing NC
procedures that respond to public aspirations.
There is also no need to consider placing any cap on the number
of candidates the NC should nominate. In practice, the number
of candidates should be a product of the nomination process,
not a pre-condition.
A nomination system that excludes potential candidates with
strong popular support will make the CE election a farce and
the winner will lack credibility and authority to govern.

Voting Arrangements for Electing the CE by Universal Suffrage
2.09 The Government Document invites views on different voting
arrangements for election of the CE.
The voting system should be straightforward and easily
understood, to encourage competition and the highest possible
turnout. It is clearly desirable that the elected candidate should
have a strong mandate to form an administration.

Procedures for Appointing the CE and the Linkage with Local
Legislation
2.10 The Government Document invites views on what should happen in
the event that the Central People’s Government (CPG) declines to
appoint an elected CE candidate before 1st July.
It is to be hoped that such a circumstance will never arise. If
it should, a fresh election should be held. There can be no
question of the CPG appointing, instead, a candidate who has
received fewer votes and who is not the person who has been
elected in accordance with the law.
9

Political Affiliation of the CE
2.11 The Government Document suggests consideration of this issue be
deferred until the consultation on amendments to the CE Election
Ordinance are to be considered.
The prohibition on the CE retaining any political affiliation
under local legislation (not the Basic Law) means that he/
she does not control a single vote in the legislature. This not
only greatly hampers the effectiveness of the Administration
in implementing its policies; it also stifles the development of
the political party system which is crucial to the evolution of
democratically based governance and the grooming of future
leaders. These are strong arguments for addressing this issue in
the context of the current consultation.

SUMMARY
2.12 In responding to the questions raised in the Government Document,
in relation to the method of selecting the CE in 2017, the key issues
are:
(i)

To reiterate that the arrangements for electing the CE by
universal suffrage must be in conformity with basic legal
principles (section 2.02 above);

(ii)

If the size and composition of the future NC is modeled on the
existing EC, it will not be in accordance with the requirement
in Article 45 of the Basic Law that it be ‘broadly representative’.
Changes must be made to reduce the disproportionate
influence of some sectors of the community and to include
sectors that are currently inadequately represented, or not
represented at all (section 2.05 above);

(iii)

The electorate base of the future NC must be much broader
than that of the current EC. Amongst other things, corporate
votes must be abolished and replaced by individual votes
(section 2.06 above);
10

(iv)

The vast majority of members of the NC should be elected
by broad based and genuinely representative constituencies
(section 2.07 above);

(v)

The government must explain immediately what is meant by
‘organisational’ or ‘collective’ nomination and how it would
work in process. In principle, the nomination procedures
adopted by the NC should be open, transparent and inclusive;
they should not be used to screen out potential candidates on
the basis of their political affiliation (section 2.08 above);

(vi)

There are a number of options, including civil nomination,
which is consistent with the Basic Law. There is no
justification for arbitrarily excluding any option from
consideration (section 2.08 above);

(vii)

No cap should be placed on the number of candidates the NC
can nominate (section 2.08 above);

(viii) The voting system should be straightforward and easily
understood, to encourage competition and the highest possible
turnout. The aim should be for the elected candidate to have
a strong mandate to form an administration (section 2.09
above);
(ix)

The CE Election Ordinance should be amended to provide for
a new election in the exceptional event that the CPG declines
to appoint an elected CE candidate (section 2.10 above);

(x)

There are strong arguments for abolishing the prohibition on
the CE having any political affiliation; discussion of these
should not be deferred (section 2.11 above).
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CHAPTER 3: METHOD FOR FORMING THE
LEGISLATIVE COUNCIL IN 2016
Basic Legal Principles
3.01 The basic legal principles in section 2.02 apply equally to the method
for forming LegCo in 2016 and to the ultimate goal of achieving full
universal suffrage for the election of all LegCo members in 2020.

Issues to be Considered
3.02 The Government Document identifies the following key issues in
discussing the method for forming LegCo in 2016:
(i)

Number of seats and composition of LegCo;

(ii)

Composition and electorate base of Functional Constituencies
(FCs);

(iii)

Number of Geographical Constituencies (GCs) and number of
seats in each Geographical Constituency.

3.03 By seeking to limit discussion to these three issues the Government
Document completely ignores the fundamental issue of what changes
need to be made in 2016 to ensure the achievement of full universal
suffrage in 2020. Specifically, it ignores the widely held view that
the retention of FCs is incompatible with the basic legal principles
that underpin the definition of universal suffrage, in particular the
requirement for ‘universal and equal’ suffrage, and therefore must
be completely abolished no later than 2020.
3.04 The Government Document also ignores completely the fact that
the system of ‘split voting’, provided for in Section II of Annex II of
the Basic Law, compounds the inequity of the FC mode of election.
It does so by enabling LegCo FC members who have been elected,
at most, by only 7% of the registered electorate (including corporate
votes) - and in many cases unopposed - to defeat bills, amendments
and motions proposed by members directly elected from GCs. The
Government Document seeks to justify its failure to address this
12

issue head-on by quoting from Ji Pengfei’s speech in 1990, which
contains the improbable assertion that ‘split voting’ provisions “…
take into consideration the interests of all social strata and will
prevent endless debates over government bills, thus helping the
government work with efficiency.”

Number of Seats and Composition of LegCo
3.05 There are currently 70 seats in LegCo of which 35 are elected from
GCs by ‘one man, one vote’ and 35 by FCs, including five so-called
‘super seats’ where the candidates are nominated from among elected
District Councillors and elected to LegCo by all registered voters.
The Government Document invites views on what should be the
total number of seats in LegCo and how they should be distributed
between GC and FC members.
There is little intrinsic merit in further enlarging the
size of LegCo in 2016. The crucial issue is to implement
changes to the composition of LegCo in 2016 that pave the way
for the achievement of full universal suffrage in 2020. The only
meaningful way of doing this is to reduce the influence of FCs
by amending the current 50:50 ratio to provide for directly
elected GC seats to be in the majority. This may be achieved
by either increasing the number of GC seats, or reducing the
number of FC seats, or both.
Whether or not the 50:50 ratio is amended, the split voting
system should fall away in 2016.

Composition and Electorate Base of Functional Constituencies
3.06 The Government Document implies that one option being favoured
is to increase the number of District Council members in LegCo,
presumably by means of expansion in the number of ‘super seats’. It
acknowledges widespread support for broadening the electorate base
of FCs.
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District Councillors and LegCo members have very different
roles and ambits of responsibility. It is highly questionable
as to whether many District Councillors have the calibre or
experience to enter LegCo, or whether they can devote
sufficient attention to both District and territory-wide issues.
There is no reason why an elected District Councillor should
be fast-tracked into LegCo through the FC system of election.
Notwithstanding the points made in section 3.05 above,
measures should be taken in 2016 to improve the remaining
FCs by:
(i)

abolishing corporate votes and preventing the same
individual from exercising multiple votes behind the veil
of different companies;

(ii)

expanding the electorate base by replacing corporate votes
with individual votes, and/or combining certain FCs.

Number of Geographical Constituencies and Number of Seats in
Each
3.07 The Government Document solicits views on whether the number
of GCs and the upper and lower limits of seats in each GC should
be adjusted.
These more technical issues can be handled by the
Administration in accordance with the principle of ensuring
that each registered vote has roughly the same value.

SUMMARY
3.08 In responding to the section of the Government Document that
relates to the method of forming LegCo in 2016 the key issues are:
(i)

The importance of acknowledging that the basic legal
principles, in section 2.02 above, apply equally to the

14

method for forming LegCo in 2016 and to the ultimate goal of
achieving full universal suffrage for the election of all LegCo
members in 2020 (section 3.01 above);
(ii)

The Government Document misleads the public by completely
ignoring the widely held view that, in order to comply with
these basic legal principles and achieve full universal suffrage
in 2020, FCs and the ‘split voting system’ must be abolished
(sections 3.03 and 3.04 above);

(iii)

The importance of beginning the process of phasing out the
influence of FCs in 2016, by amending the current 50:50 ratio
to provide for GC elected seats to be in the majority, and
abolishing split voting (section 3.05 above);

(iv)

To resist attempts to legitimise the FC model of election
by expanding the number of District Council ‘super seats’
(section 3.06 above);

(v)

Measures should be taken in 2016 to improve the remaining
FCs, for example by abolishing corporate votes and/or
combining some FCs to expand their electorate base (section
3.06 above).

15

CHAPTER 4: CONCLUSION
4.01 In Chapter 1 we explained why we are issuing this alternative
consultation document. We urge you not to be dragged into the
maze of misleading and disingenuous arguments contained in the
Government Document but, instead, to find the right path to
universal suffrage.
4.02 Do not underestimate the impact we can have if enough of us are
ready to speak up for our principles, our way of life and the promises
made to us in the Basic Law. Remember:
(i)

500,000 people marched in 2003 and Article 23 legislation
was shelved. Only a government with a genuine electoral
mandate can be trusted to enact this legislation in a form
which respects our rights and freedoms under the Basic Law.

(ii)

Tens of thousands of us surrounded Central Government
offices in 2012 and national education was shelved.

(iii)

Changes will come only if we are willing to defend our rights.

(iv)

The system for electing the CE in place for 2017 will continue
at least till 2047; these matters affect our next generation.

(v)

You should not believe those who tell you, if we settle for less
now, we can fight for more later.

4.03 We have already waited far too long for the full universal suffrage
we deserve.
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4.04 Send in your views by mail, facsimile or email on or before 3rd May
2014:
Address

Fax number

: Constitutional and Mainland Affairs Bureau
		

12/F, East Wing, Central Government Offices

		

2 Tim Mei Avenue, Tamar, Hong Kong
: 2563 9292

E-mail address : views@2017.gov.hk
Website

: www.2017.gov.hk

Please also send us a copy by emailing us at contact@2017.hk.
4.05

Act Now!

Civic Party & Hong Kong 2020
January 2014
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Annex 1
Comparison between the July 2007 Green Paper and
the 2013 Government Document
On Legal Basis and International Standard
2007 :

The 2007 Green Paper had a section “Concepts and Principles of Universal
Suffrage” citing Articles 25 and 39 of the Basic law as well as UN Human
Rights Committee. It acknowledged that the concept of “universal suffrage”,
as generally understood internationally, should include the principles of
“universal” and “equal” suffrage. (para 2.18 - 2.28, esp. 2.24, 2.29 (iii) and 6.03)

2013 :

This is entirely missing from the 2013 Government Document
which quotes from Ji Pengfei, Qiao Xiaoyang as if their words
form the legal basis.

On Steps for Universal Suffrage
2007 :

The 2007 Green Paper said that the selection and appointment of the CE
involved 4 steps when universal suffrage was attained. The first step was the
formation of a broadly representative nominating committee (NC). (para 3.04)

2013 :

The 2013 Government Document reduces this into 3 steps and
leaves out the formation of a broadly representative NC. (para
3.03)

On the Size and Composition of the NC
2007 :

The 2007 Green Paper asked the question “If the nominating committee is
formed by modeling on the composition of the EC, can this comply with the
requirement of being ‘broadly representative’?” (para 3.06 and 6.08 (ii))

2013 :

The 2013 Government Document no longer asks this question
and starts with the premise that since the EC is “broadly
representative”, the NC should follow the same model. (para 3.12)

18

On the Electorate Base for the NC
2007 :

The 2007 Green Paper discussed the pros and cons of different options
suggested by different organisations and asked if the “corporate votes” should
be replaced by “director’s/individual votes” or if new sectors such as women and
youth should be added. (para 3.09-3.37 esp. 3.20 and 6.08 (v))

2013 :

This is entirely missing from the 2013 Government Document
which asks the leading question “should the electorate base of
the existing subsectors be maintained without the need for major
changes?” (para 5.02)

On Method of Nomination
2007 :

The 2007 Green Paper highlighted the need to “ensure that candidates have
wide support and sufficient legitimacy” and “provide aspiring individuals with
the fair opportunity to be nominated”. (para 3.25(ii) and (iii))

2013 :

The 2013 Government Document suggests that it would be
appropriate to have a cap of 2-4 candidates and asks “how
could the ‘democratic procedures’ reflect the requirement of
‘organisational nomination’?” (para 3.19, 3.22(ii), 5.05)

On Abolition of FC
2007 :

The 2007 Green paper said one “key issue” was “how the existing FCs should
be dealt with when universal suffrage was to be attained, i.e. whether FC should
be abolished or whether changes should be made to the electoral method so as
to retain the FC seats in some form.” (para 4.07, 6.12(ii)(v)(vii))

2013 :

This “key issue” is missing from the 2013 Government Document.

Green Paper on Constitutional Development issued in July 2007
http://www.cmab.gov.hk/doc/issues/GPCD-e.pdf
Methods for Selecting the Chief Executive in 2017 and for Forming the
Legislative Council in 2016 Consultation Document issued in December 2013
http://www.2017.gov.hk/en/consult/document.htm
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